" ROBERT H, STAHLHEBER 622-2014

MISSOURI PACIFIC RAILROAD CO.
JAMES A. HESSE 622-2024

210 N. 137H STREET
ASSISTANT GENERAL COUNSEL
PATRICK C. MULLEN 622.2022
GENERAL $OLICITOR

ST. LOoUIs, MISSOURI 63103 '7._,070 AO

TEL. (314) 622 0123
GENERAL ATTORNEY - COMMERCE

. e
_ . LAW DEPARTMENT %Rl‘ -
CHARLES P. LIPPERT 622-2021 ] " MARK M. HENNELLY ) m M!M :
ROBERT W. YOST 622-2015 ) VICE PRESIDENT AND GENERAL COUNSEL . ﬁ 0
GENERAL ATTORNEYS N . 622.-2025 :',\m' .’.miém 3
ROBERT S. DAVIS 622-2011 - . . ) e B
RICHARD S. M. EMRICH, 11l .622-2013 = } :
COMMERCE COUNSEL . MarCh 2’ 1977 }m Wmm E‘ ﬁ
DONALD E. MOLLOY 622-2016 p . . -1 :-»g'
PAUL E. LITTLETON 622-2017 : S e . . " =~
NesisTanT cngaL artomNEve o a7y 0 0™ =
l‘:\», S : '.-ik:‘; o -
MM M SR N 2
Y SRR d e '®)
FOR DELIVERY BY MESSENGER - o O
Pk Lt
P » jp ™
““Mr. Robert L. Oswald, Secretary @@ﬂ@jj 1977 QOQAM o =
Interstate Commerce Commission ‘ = -
Washington, D. C. 20423 INFERSTATE COMMERCE COMMISSIET A
Dear Sir:
Enclosed for filing and recording pursuant to Sec. 20c of
the Interstate Camerce Act, 49 Code Fed. Regs. Sec. 1116.1(a) et
\ seq are 3 executed counterparts of Conditional Sale Agreement between
the Manufacturer hereinafter named, as Vendor, and Missouri Pacific
Railroad Campany, Vendee, and an Agreement and Assignment between
the Vendor and the Bank hereinafter named, as Assignee, both instru-
Q ments dated as of January 1, 1977.

The instrument transmitted herewith for filing and recording,

consisting of the Conditional Sale Agreement and the Assignment, covers
the following equipment:

No. of
Units Description
250

Tri-Level Autcmobile Racks, serial mnumbers
40611-1 through 40611-250, both inclusive.

The names and addresses of thé parties to the transaction set
forth in this instrument transmitted herewith for filing and recording
are:

Vendor: Portec, Inc.
(Manufacturer) 300 Windsor Drive

Oak Brook, Tllinois 60521
Vendee: |

Missouri Pacific Railroad Campany
210 North 13th Street

St. Louis, Missouri 63103



Mr. Robert L. Oswald -2~ March 2, 1977

Assignee: Mercantile Trust Company N.A.
(Bank) Mercantile Tower
St. Louis, Missouri 63166

Voucher for $50 to cover filing and recording fee is enclosed.

Upon filing and recording of the original document, 2 counter-
parts showing recordation data should be returned to:

Mrs. J. C. Durand

Missouri Pacific Railroad Company
337 National Press Building
Washington, D. C. 20045

(Tel: 628-2921)

who will arrange to pick same up at your office as soon as recordation
is-accomplished.

Very truly yours,

Paul J ad Rutterer
PJIMR: s1b

Encl: Conditional Sale Agreement
and Assignment (3)

Voucher for $50.
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Between
PORTEC, INC.
and

MISSOURI PACIFIC RAILROAD COMPANY

Dated as of January 1, 1977

AGREEMENT AND ASSIGNMENT

Between
PORTEC, INC.
and

MERCANTILE TRUST COMPANY
NATIONAL ASSOCIATION

Dated as of January 1, 1977

St. Louis Law Printing Co., Inc., 812 Olive Street 63101 314-231-4477
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CONDITIONAL SALE AGREEMENT, dated as of Jan-
uary 1, 1977, between PORTEC, INC., a corporation of the
State of Delaware (hereinafter called Vendor or Manufac-
turer, as more particularly set forth in Article 25, hereof),
and Missourl PaciFic RAILROAD COMPANY, a corpora-
tion of the State of Missouri (hereinafter called Vendee);

WHEREAS, Manufacturer has agreed to construct or cause to
be constructed and to sell and deliver to the Vendee, and the
Vendee has agreed to purchase, the equipment described in
Schedule A hereto (hereinafter called the Equipment);

Now, THEREFORE, in consideration of the mutual promises,
covenants and agreements hereinafter set forth, the parties
hereto do hereby agree as follows:

ARTICLE 1. Construction and Sale. Manufacturer will con-
struct, and will sell and deliver the Equipment to Vendee and
Vendee will purchase from Manufacturer and accept delivery
of and pay for (as hereinafter provided), pursuant to this
Agreement, the Equipment, each unit of which will be con-
structed in accordance with the specifications applicable thereto
and in accordance with such minor modifications thereof as may
have been agreed upon by Manufacturer and Vendee (which
specifications and modifications, if any, are hereinafter called
the Specifications). The design and quality of equipment and
material in the Equipment conform to all Interstate Commerce
Commission requirements and specifications.

~ ARTICLE 2. Inspection and Delivery. The Equipment during
construction is subject to inspection by inspectors or other au-
thorized representatives on behalf of Vendee. Upon comple-
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tion of each unit of the Equipment, a representative on behalf of
Vendee shall inspect such unit, and such unit having complied
with the hereinafter mentioned requiréments, such inspector
will specify, in writing, each of which writings shall be deemed
a certificate of .acceptance‘ (hereinafter called a Certificate of
‘Acceptance) under this Agreement, stating that such unit has
been inspected and accepted by him on behalf of Vendee; that
such- unit conforms to the Specifications and to all applicable
Interstate Commerce Commission requirements and specifica-
tions; and that such unit is in good order and condition. From
and after execution and delivery of a Certificate of Acceptance
with respect to any such unit, the responsxbxlxty and risk of
loss of such unit passes or shall pass to Vendee

Eac'h'_unit of the Equipment shall, if a Certificate of Ac-
ceptance in respect thereof has been received -by Vendor be
* . deemed delivered and accepted for all purposes of this agree-
ment at the time of the execution and delivery of this ‘Agree-
ment, or at such time as such unit shall have been delivered by
Manufacturer to Vendee at Novi, Michigan (f.o.b. tracks of
the Chessie System), whichever shall be later.

ARTICLE 3. Purchase Price and Payment. The base price
per Item of Equipment, exclusive of interest and all o er .-
charges, is as set forth in Schedule A hereto. The base priic'e,p"er:
Item of Equipment shall be subject to increase or decrease.
as may be agreed to in writing by the Manufacturer and the
Vendee, and the term “Purchase Price” as used herein shall-
mean the base priée as so increased or decreased; provided
that. the purchase price for each Item of Equipment shall not
. exceed the maximum prlce provided therefor in Schedule A
heréto.

T_he_:. Equipment may be settled for in not- more than four

groups, the Equipment to be settled for on any particular Clos- |
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ing Date (as defined in this Article 3) being hereinafter called a
Group.

Vendee hereby acknowledges itself to be indebted to Vendor
in the amount of, and hereby promises to pay in cash to Ven-
dor on each Closing Date with respect to any Group for which
settlement is then being made, an amount equal to the aggre-
gate Purchase Price of all units of Equipment in such Group
plus interest on the unpaid balance thereof, payable as follows:

(a) One installment of interest only for the period
from and including the Closing Date to but not including
July 1, 1977, payable on July 1, 1977, at the rate per
annum equal to the prime rate of Mercantile Trust Com-
pany National Association in effect from time to time for
90-day unsecured domestic loans to large commercial bor-
rowers of the highest credit standing (prime rate);

(b) Fourteen substantially equal semiannual install-
ments including both principal and accrued interest at a
rate per annum equal to the prime rate of Mercantile Trust
Company National Association in effect from time to time
for 90-day unsecured domestic loans to large commercial
borrowers of the highest credit standing (prime rate), pay-
able on January 1, 1978 and on the 1st day of each July
and January thereafter to and including July 1, 1984; and

(c) Any amount by which the aggregate invoice cost
of all Items of Equipment in such Group exceeds the maxi-
mum Purchase Price of such Group pursuant to Sched-
ule A.

Each change in the said interest rate referred to in (a) and
(b) shall take effect on the first day of the month following the
change in such prime rate. :

The term “Closing Date” shall mean such date, not more than
fifteen business days following presentation by Manufacturer to
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Vendee of an invoice and the Certificates of +Acceptance for
such a group, as shall be fixed by Vendee by written notice de-
livered to Vendor at least seven business days prior to the Clos-

ing Date demgnated therein, or if Vendee shall fail for any rea-

son to give, within the time above provided, notice to Manu-
facturer fixing the Closing Date, then “Closing Date” shall mean-
the fifteenth business day next: following such presentation by
Manufacturer to Vendee. ‘The term “business days”, as used
herein, means calendar days, excluding Saturdays, Sundays and
holidays. The final Closing Date shall be on or before August 1,
1977.

. Interest under .this Agreement shall be determined on the
basis of a 360-day year of twelve 30-day months.

. Vendee will pay interest at the rate of 1% more than the
prime rate, to the extent legally enforceable, upon all amounts
remaining unpaid after the same shall have become due and pay-
able pursuant to the terms hereof, anythlng herein to the contrary

noththstandmg

All payments provided for in this Agréement shall be made in
such coin or currency of the United States of America as at the
time of payment shall be legal tender for the payment of publlc
and pnvate debts

The unpaid portion of the Conditional Sale Indebtedness, with
accrued interest thereon, may be prepaid by Vendee without
penalty upon five days’ notice.

ARTICLE 4. Taxes. Vendee agrees that, in addition to all
other payments herein provided, it will promptly pay or cause to
be paid all Federal, state or local taxes, assessments, charges,

_ fines, penalties or license fees (hereinafter collectively called

taxes), hereinafter levied or,imposed upon, or measured by this




—_5

Agreement or any amounts received hereunder or any assign-
ment hereof, or participation or interest in any assignment
hereof, or any sale, use payment, shipment, delivery or transfer of
title of the Equipment under the terms hereof, or upon the
Equipment or any of the units thereof (excluding, (i) with re-
spect to any Vendor, other than the Manufacturer, Federal in-
come and excess profits taxes and net income and excess profits
taxes imposed by any state under the laws of which such Vendor
is incorporated or is licensed as a foreign corporation to do intra-
state business or in which such Vendor’s principal place of busi-
ness is located, and (ii) with respect to the Manufacturer, ex-
cluding all gross or net income or gross receipts taxes ({(except
gross income or gross receipts taxes in the nature of and in lieu
of sales taxes) ) or excess profits taxes imposed upon the Vendor
with respect to the amounts received by it under this Agreement)
or upon the interest of the Vendee therein, or upon the Vendor
solely by reason of its ownership of the Equipment or any of the
units thereof, and will keep at all times all and every part of the
Equipment free and clear of all taxes which might in any way
affect the title of Vendor or result in a lien upon the Equipment
or any unit thereof; and if any tax shall have been levied against
Vendor directly and paid by Vendor, Vendee shall reimburse
Vendor on presentation of an invoice therefor; provided, how-
ever, that Vendee shall be under no obligation to pay any taxes
of any kind as long as it is contesting in good faith and by ap-
propriate legal proceedings such taxes, and the non-payment
thereof does not, in the opinion of Vendor, adversely affect the
property or rights of Vendor hereunder. In the event any tax
reports are required to be made on the basis of individual units,
Vendee will either make such reports in such manner as to show
the ownership of such units by Vendor or will notify Vendor of
such requirements and will make such reports in such manner
as shall be satisfactory to Vendor.

ARTICLE 5. Title to the Equipment. Vendor shall and hereby
does retain the full legal title to and property in the Equipment
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"until Vendee shall have made all of the payments hereunder

and shall have kept and performed all its agreements herein
contained, notwithstanding the delivery of the Equipment to
Vendee as herein provided.

When and only when Vendor shall have been paid the full
indebtedness in respect of the Purchase Price of the Equipment,
together with interest and all other payments as herein. provided
and all Vendee’s obligations herein contained shall have been
performed, absolute right to the possession of, title to and
property in, the Equipment shall pass to and vest in Vendee -
without further transfer or action on the part of Vendor, ex-

cept that Vendor, if requested by Vendee so to do, will execute -
" a bill or bills of sale transferring its title to the Equipment and

property therein to Vendee or upon its order, free, if the Vendor
executing such bill of sale shall be the Manufacturer, of all liens
and encumbrances other than the rights of Vendee hereunder

‘and other than any liens and encumbrances (hereinafter called
~ “Excepted Liens”) which would not have arisen or would have
- been discharged if Vendee had performed all of its obligations

hereunder or which are then being contested by Vendee or
shall have arisen out of taxes, assessments, charges, htlgatlonv
or other claims being contested by Vendee, and, if the Vendor
executing such bill of sale shall not be the Manufacturer free
of all liens and encumbrances (other than Excepted Liens and
the rights of Vendee hereunder) arising out of any act of such
Vendor or of any Vendor (other than the Manufacturer) which
shall have been a predecessor in interest of such Vendor (and
such Vendor shall, at Vendee’s expense, take such' action as
Vendee shall reasonably request to make available to Vendee
any warranties of the Manufacturer or of any such predecessor
Vendor). Vendor will deliver at the same place, for record or

for filing in- all necessary public offices, such instrument or
instruments in writing as may be necessary or appropriate

in order to make clear upon the public records the title of
Vendee to the Equipment, and will pay to Vendee any money
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paid to Vendor pursuant to Article 7 hereof and not there-
tofore applied as therein provided. Vendee hereby waives and
releases any and all rights, existing or that may be acquired,
in or to the payment of any penalty, forfeit or damages for
failure to execute and deliver such bill or bills of sale or to file
any certificate of payment in compliance with any law or statute
requiring the filing of the same, except for failure to execute
and deliver such bill or bills of sale or such instrument or instru-
ments within a reasonable time after written demand by Vendee.

ARTICLE 6. Marking of Equipment. Vendee will cause to be
plainly, distinctly, permanently and conspicuously marked by
stencilling or otherwise on each unit of the Equipment before
the Closing Date for such unit, in letters not less than one-half
inch in height, a legend consisting of appropriate words desig-
nated by Vendee in order to protect the title of Vendor to the
Equipment and its rights under this Agreement. Such mark
- shall be such as to be readily visible and as to indicate plainly
Vendor’s interest in the Equipment. In case any of the marks
shall at any time be removed, defaced or destroyed, Vendee will
immediately cause the same to be restored or replaced.

Vendee will cause each unit of the Equipment to be kept num-
bered with the identifying serial number thereof as set out in
Schedule A hereto and will not permit the numbers of any such
units to be changed except with the consent of Vendor and in
accordance with a statement of new numbers to be substituted
therefor, which consent and statement previously shall have
been filed with Vendor by Vendee and filed, registered and re-
corded in all public offices where this Agreement shall have been
filed, registered and recorded.

Except as provided above and in Article 15, vendee will not
allow the names of any person, association or corporation to
be placed on the Equipment as a designation that might be
interpreted as a claim of ownership; provided, however, Ven-
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dee may permit the Equipment to be lettered with Vendee’s
name or in some other appropriate manner for convenience of
 identification of the interest of Vendee therein or to indicate
the nature of the service furnished thereby. '

ARTICLE 7. Replacement. In the event that any unit of the
Equipment shall be worn out, lost, destroyed or irreparably
" damaged from any cause whatsoever prior to the payment of the

full indebtedness in respect of the Purchase Price of the Equip-

ment, together with interest thereon and all other payments

required hereby, Vendee shall promptly and fully inform Vendor
in regard thereto. When the total value, determined as herein-
after provided, of the units that shall become worn out, lost,
destroyed, or irreparably damaged shall amount to $50 000,
Vendee shall pay to Vendor, within sixty days thereafter, a-sum
equal to the total value of such units and Vendor shall not
thereafter have any interest in any material salvageable from
such units. For all purposes of this Article 7, the value of any
unit worn out, lost, 'destroyed or irreparably damaged shall be
the greater of the Purchase Price of such unit or the cost of
acquiring a similar unit at the time of such wearing out, loss,

destruction or irreparable damage, less, in either case, depre-

ciation (but not any accelerated amortization), .at a rate not in
excess of 10% per annum, for the period elapsed since ‘the
Closing Date in respect of such unit to the date of its wearmg
out, loss, de_structlon or irreparable damage. The cost of ac-
quiring a similar unit at the time of such wearing out, loss,

destruction or irreparable damage, and the applicable rate of

depreciation, shall be determined by a certificate of the Presi-
dent, the Treasurer, an Assistant Treasurer, or the Chief Me-
chanical Officer of Vendee filed with Vendor at the time of the

aforesaid payment and by such other and further ev1dence 1f :

any, as shall reasonably be required by Vendor.

Any money paid to Vendor pursuant to the preceding para-
graph of this Article 7 shall, as Vendee . may direct in a writ-
ten instrument filed with Vendor, at the time of such payment,
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be applied, in whole or in part, (i) to prepay the instalments
of indebtedness payable pursuant to Article 3, without premium,
in the inverse order of their maturity, with interest (payable
by Vendee on the date of such application) to the date of pay-
ment at the rate applicable to such instaliments as provided in
Article 3 hereof, or (ii) to or toward the cost of new automo-
bile loading racks to replace such unit or units worn out, lost,
destroyed or irreparably damaged.

Vendee will cause any replacing unit or units to be marked
as provided in Article 6 hereof. Title to all such replace-
ments shall be vested in Vendor, free from all claims, liens and
encumbrances and shall be taken initially and shall be subject
to the provisions hereof in all respects as though part of the
original Equipment delivered hereunder. Vendee shall execute,
acknowledge, deliver, file, register and record all such documents
and do any and all acts as may be necessary or Vendor shall
reasonably request to cause such replacements to come under
and be subject to this Agreement and to protect the title of Ven-
dor thereto.

ARTICLE 8. Maintenance and Repair. Vendee will at all
times, maintain, or cause the Equipment to be maintained, in
good order and repair without expense to Vendor.

ARTICLE 9. Compliance with Laws and Rules. During the
term of this Agreement Vendee will comply with all lawful
rules of the Interstate Commerce Commission and any other
legislative, executive, administrative or judicial body exercising
any power or jurisdiction over the Equipment, to the extent that
such laws and rules affect the Equipment; and in the event that
such laws or rules require the alteration of the Equipment, Ven-
dee will conform therewith, at its expense, and will maintain
the same in proper condition for operation under such laws and
rules; provided, however, that Vendee may, in good faith, con-
test the validity or application of any such law or rule in any
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reasonable manner- which does not, in the opinion of Vendor,
adversely affect the property or rights of Vendor hereunder.

~ ARTICLE 10. Reports__dnd Inspections. On or before March.
31 in each year, commencing with the year 1978, Vendee, if
requested by Vendo_r,- will -furnish, or cause to be furnished, to

~ Vendor an accurate statement showing, as at the preceding

December 31, the amount, description and numbers of the
Equipment then covered hereby, the amount, description and
numbers of all units of the Equipment that may have been
worn out, lost, destroyed, or irreparably damaged, whether by
accident or otherwise, during the preceding calendar year (and
in the case of the first such statement, since the dates of de-
© livery of theEquipment), the numbers of the units then under-
going repairs and awaiting repairs, and such other information
regarding the condition and state of repair of the Equipment
as Vendor may reasonably request. Together with such state-
ment Vendee will also furnish or cause to bé furnished to
Vendor a statément signed by the President or thie Chief Me-
chanical "Officer "of "Vendee, " stating “‘that, in ‘the™case of ~all
Equipment Tepaintéd duringthe pieceding calendar year;the’
marks required by Article 6 hereof have been preserved or-
replaced. Vendor shall have the right, by its agents, but shall
be under no obligation, to inspect the Equipment and the records
- of Vendee with respect thereto at any reasonable time during
the continuance of this Agreement; provided, however, that
Vendee does not assume liability for any injury to, or the death
of, any agent or employee of Vendor incurred while exercié,fi""rig
any rights of Vendor under the preceding provisions of -this
sentence.’

ARTICLE 11. Possession and Use. The Vendee, so long as
it shall not be i in default under this Agreement, shall be entitled,
from and after dehvery of the Equipment by the Manufacturer
to the Vendee, to the possession -of the Equipment and the use
thereof (a) upon the lines of railroad owned or operated by it
or any Affiliate of the Vendee, whether such line be operated -




—_11 —

alone or jointly with another and whether under lease or other-
wise, (b) upon lines of railroad over which the Vendee or any
Affiliate of the Vendee has trackage rights or rights for opera-
tion of its trains, (c) upon the lines of railroads connecting and
other carriers in the usual interchange of traffic, and (d) upon
the lines of railroad of other carriers over which through or run-
through service may from time to time be afforded; and the
Vendee may lease the Equipment to other responsible railroads
or responsible industries, but only upon and subject to all the
terms and conditions of this Agreement. Affiliate as used in
this Article shall mean any railroad company controlling or con-
trolled by, or under common control with, the Vendee.

ARTICLE 12. Prohibition Against Liens. Vendee will pay or
cause to be paid, or otherwise satisfy and discharge, any and
all sums claimed by any party by, through or under Vendee or
its successors or assigns (including any lessee or user) which, if
unpaid, might become a lien or a charge upon the Equipment,
or any unit thereof, equal or superior to the title of Vendor
thereto, but shall not be required to pay or discharge any such
claim so long as the validity thereof shall be contested in good
faith and by appropriate legal proceedings in any reasonable
manner and the non-payment thereof does not, in the opinion
of Vendor, adversely affect the property or rights of Vendor
hereunder. :

ARTICLE 13. Indemnities. Vendee agrees to indemnify and
save harmless Vendor from and against all losses, damages, in-
juries, liabilities, claims and demands whatsoever, regardless of
the cause thereof, and expenses in connection therewith, includ-
ing counsel fees, arising out of the retention by Vendor of title
to the Equipment or out of the use and operation thereof by
Vendee or any other person during the period when title thereto
remains in Vendor.

This covenant of indemnity and the covenants set forth in
Article 4 hereof shall continue in full force and effect notwith-
standing the full payment of the indebtedness in respect of the
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Purchase Price and the conveyance of the Equipment, as pro-

“vided in Article 5 hereof, or the termination of this Agreement
in any manner whatsoever. '

Vendee W111 bear the risk of and shall not be released from
its obhgatlons hereunder in the event of, any damage to or the
destruction or loss of any unit of or all the Equlpment

Manufacturer warrants that the. units of the Equlpment will
* be built in accordance with the requirements, specifications and
standards set forth in Article 1 hereof and warrants the Equip-
ment will be- free from defects in material, workmanship or
design under normal useé and service, for one year from the date
of delivery of the unit of Equipment to Vendee. Manufacturer

agrees with Vendee that the acceptance of any unit by Vendee.

under Article 2 hereof shall not be deemed a waiver by Vendee

of any of its rlghts under this paragraph Manufacturer makes

no_other warranty of any kind whatever, ‘express or implied;

and all implied warranties of merchanta_blhty and fitness for a
Dparticular purpose which exceed the aforestated. obligation are

hereby disclaimed by seller and excluded from this Agreement.

Manufacturer covenants and agrees to hold Vendee and any'
lessee of the Equipment harmless from any liability .or expense

arising out of ‘any injury to, or death of, any officer or. employee :

of Manufacturer arising out of the inspection or repair of" any

unit of the Equipment or any part thereof by Vcndor and re- .

gardless of ‘any neghgence of Vendee.

ARTICLE 14. Patent Indemnities. Manufacturer. agrees to in-

demnify, protect and hold Vendee harmless from and against
any and all liability, claims, demands, costs, charges and ex-
penses, including royalty payments and counsel fees, in any

manner imposed upon or accruing against Vendee or the lessees
or users-of the Equipment because of the use in or about the

construction or operation of the Equipment, or any unit thereof,
of any design, article or matenal infringing or claimed to in-

fringe on any United States patent or other right. Vendee w111 _
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give notice to Manufacturer of any claim known to Vendee from
which liability may be charged against Manufacturer hereunder.

ARTICLE 15. Assignments. Vendee will not sell, assign,
transfer or otherwise dispose of its rights under this Agreement
or, except as provided in Article 11 hereof, transfer the right to
possession of any unit of Equipment without first obtaining the
written consent of Vendor.

All or any of the rights, benefits and advantages of Vendor
under this Agreement, including the right to receive the pay-
ments herein provided to be made by Vendee, may be assigned
by Vendor and reassigned by any assignee at any time or from
time to time. No such assignment shall subject any assignee
to, or relieve Manufacturer from, any of the obligations of
Manufacturer to respond to its guaranties, warranties and in-
demnities contained in Articles 13 and 14 hereof, or relieve
Vendee of its obligations to Manufacturer under Articles 2, 4,
13 and 14 hereof or any other obligation which, according to
its terms and contents, is intended to survive an assignment.

Upon any such assignment, either the assignor or the as-
signee shall give written notice to Vendee, together with a
counterpart or copy of such assignment, stating the identity
and post office address of the assignee, and such assignee shall
by virtue of such assignment acquire all of Vendor’s right, title
and interest in and to the Equipment, or in and to a portion
thereof, as the case may be, subject only to such reservations
as may be contained in such assignment. From and after the
receipt by Vendee of the notification of any such assignment,
all payments thereafter to be made by Vendee hereunder shall,
to the extent so assigned, be made to or for the account of the
assignee in such manner as it may direct.

Vendee understands that the transfer or assignment of this
Agreement or of some or all of the rights of Vendor hereunder
is contemplated. Vendee expressly represents, for the purpose of
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assurance to any person, firm or corporation considering: the -
acquisition of this Agreement, or of any of the rights of Vendor
hereunder, and for the purpose of inducing such acquisition

that in the event of such transfer or assignment by Vendor as

hereinbefore provided the rights of such assignee to the entire
unpaid indebtedness in respect of the Purchase Price of such
part thereof as may be assigned, together with interest thereon,
as well as-any other rights hereunder which may be so assigned,..
shall not be subject to any defense, set-off, counterclaim or
recoupment whatsoever arising out of any breach of any obli--
gation of Manufacturer in respect of the Equipment or in respect

of any indemnity herein contained, nor subject to any defense,

set-off, counterclaim or recoupment-whatsoever arising by reason
of any other indebtedness or liability at any time owing to Vendee
by Manufacturer. Any and all such obligations, howsoever aris-
ing, shall be and remain enforceable by Vendee agamst and only
against Manufacturer

In the event of any such transfer or assignment, Vendee will,.
in connection with the settlement for the Equipment, or any.
part thereof deliver to the assignee or transferee all documents
requlred by the terms of such transfer or asmgnment to be deliv-
ered by Vendee to the a351gnee or transferee 1n connection w1th

‘such settlement

In the event of any such transfer or assignment, or successive -
transfers or assignments by Vendor, of title to the Equipment
and of Vendor’s rights hereunder in respect thereof, Vendee
will, at Vendee’s expense, whenever requested by such trans-
feree or assignee, change or cause the change of the markings
to-be maintained on each side of each unit of the Equipment
so-as to indicate the title of such transferee or assignee to the.
Equipment, such markings to bear such words or legend : as
shall be specified by such transferee or assignee.

'Nothing in this Article 15 shall be deemed to restrict the -
right of Vendee to assign or transfer its interest under this
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Agreement in the Equipment or possession of the Equipment to
any corporation (which shall have assumed the obligations here-
under of Vendee) into which or with which Vendee shall have
become merged or consolidated or which shall have acquired the
property of Vendee as an entirety or substantially as an entirety.

If Manufacturer shall have assigned this Agreement in whole
or in part to any person, natural or corporate (hereinafter called
the “Assignee”) and as a result of such assignment the Assignee
is entitled to receive the payments specified in Article 3 hereof
and Manufacturer shall not have received on or before the
Closing Date payment in full of the purchase price specified in
Article 3 for each and every unit of the Equipment for any
reason whatsoever other than solely because of Manufacturer’s
failure to perform and fulfill a condition precedent to the receipt
by Manufacturer of such payment, the performance and fulfill-
ment of which is in the sole and exclusive control of Manu-
facturer, Manufacturer shall promptly notify Vendee of Manu-
facturer’s failure to receive such payment and Vendee shall,
unless Manufacturer shall have received such payment from
Assignee prior thereto, pay to Manufacturer in cash within
twenty (20) days after the receipt by Vendee of such notifica-
tion the purchase price specified in Article 3 for each and every
unit of Equipment, together with interest, at the prime rate
on the Closing Date, on the aggregate purchase price of all such
units of Equipment from the Closing Date to the date on which
Vendee shall have paid in full to Manufacturer such aggregate
purchase price.

ARTICLE 16. Defaults. In the event that any one or more of
the following events of default (hereinafter called “events of
default”) shall occur and be continuing, to wit:

(a) Vendee shall fail to pay in full any sum payable
by it as herein provided within ten (10) days after the mail-
ing by Vendor to it of notice of such failure; or
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- (b) Vendee shall refuse, or-for more than' thirty (30)-
days after Vendor. shall have demanded in -writing: per-
“formance thereof-shall‘ fail, to comply with anycovenant,
agreement, term-or provision of this Agreement on its part
to be kept and performed or to make provision satisfactory
to Vendor for such comphance or

(c) Any proceedmgs shall be commenced by or agamst
. Vendee for the appointment of, a receiver -or receivers or
_for any relief under any bankruptcy or 1nsolvency law. or"
law relating to the relief of debtors, | read]ustments of in-
debtedness, reorgamzatlons arrangements compositions or" '
extensrons (other than a proceeding which does not seek'
.any. read]ustment or impairment of any obligations con-
, tainied in this -Agreement) or Vendee shall suffer any in--
v voluntary transfer of its interest in and under this Agree~
ment by bankruptcy or by the appointment of a receiver
or trustee or by execution or by any judicial or admmlstra-
tive decree or process or otherwise (unless, such transfer,
decree Or process shall within thlrty days from the eﬂectlve
date thereof be nullified, stayed or otherwise rendered in-
effective), and all the obhgatrons of 'Vendee under thlS.
Agreement shall not have been elther duly assumed m
~ writing pursuant to a court order or decree by a trustee or
trustees or receiver or receivers appointed for Vendee or
for its property in connectlon with any such proceedmgs sin
such- manner that such obligations shall have the saie
status as obhgatrons incurred by such a trustee or trustees
-or receiver or receivers in bankruptcy or insolvency pro-
ceedmgs pursuant to order.or decree of such court, or
otherwise given the same status as obligations assumed by
such a trustee or trustees or receiver or receivers, within
thirty (30) days after such appointment, if any, or sixty
(60) days after such ptoceedings shall have been com-
-menced, whichever shall be earlier (unless such proceed-
‘ings shall have theretofore been’ dismissed, or discontin-
ued); or '
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(d) Vendee shall make or suffer any unauthorized as-
signment or transfer of this Agreement or any interest
herein or any unauthorized transfer of the right to pos-
session of any unit of the Equipment;

then at any time after the occurrence of such an event of default
Vendor may, upon written notice to Vendee and upon com-
pliance with any legal requirements then in force and appli-
cable to such action by Vendor, declare the entire indebtedness
in respect of the Purchase Price of the Equipment, together with
the interest thereon then accrued and unpaid, immediately due
and payable, without further demand, and thereafter the aggre-
gate of the unpaid balance of such indebtedness and interest
shall bear interest from the date of such declaration at the rate
of 1% more than the prime rate then in effect, to the extent
legally enforceable, and Vendor shail thereupon be entitled to
recover judgment for the entire unpaid balance of the indebted-
ness in respect of the Purchase Price of the Equipment so pay-
able with interest as aforesaid, and to collect such judgment
out of any property of Vendee wherever situated.

Vendor may at its election waive any such event of default
and its consequences and rescind and annul any such declaration
by notice to Vendee in writing to that effect, and thereupon the
respective rights of the parties shall be as they would have been
if no such default had existed and no such declaration had been
made. Notwithstanding the provisions of this paragraph, it is
expressly understood and agreed by Vendee that time is of the
essence of this Agreement and that no such waiver, rescission or
annulment shall extend to or affect any other or subsequent
default or impair any rights or remedies consequent thereon.

ARTICLE 17. Remedies. If any event of default shall occur,
then at any time after the entire indebtedness in respect of the
Purchase Price shall have been declared immediately due and
payable as hereinbefore provided and during the continuance
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of such default the Vendor, to the extent not prohibited by any

mandatory requirements-of law, may, upon such further notice,

if any, as may be required for compliance ‘with any mandatory
requirements of law applicable to the action to be taken by

‘Vendor, take or cause to be taken by its agent or agents imme-

diate possession of the Equipment, or any unit thereof, without
liability to return to Vendee any sums theretofore paid and
free from all claims whatscever, . except ‘as hereinafter in this
Article 17 expressly provided, and may ‘Femove the same from
Ppossession and use of Vendee or any other person, and for such
purpose may enter upon premises of Vendee where any of the
Equipment may be located and. may in connection with such re-
moval use any facilities of Vendee without process of law. In
case Vendor shall rightfully demand possessnon of the ‘Equip-
ment in pursuance of this Agreement and shall reasonably desig-

_nate a-point or points upon the premlses of Vendee for the de-

livery of the Equipment to Vendor, Vendee shall, at its own ex-
pense, mcludmg any and all costs to remove the Equipment
from the cars to which the equipment is attached, forthw1th
cause the Equxpment to be moved to such point or points as
shall be designated by Vendor 'and shall there deliver the
Equipment or cause it to be delivered to Vendor; and, at the
option.of Vendor, Vendor may keep the Equipment on any of
the premises of Vendee until Vendor shall have leased, sold, or
otherwise disposed of the same, and for such purpose Vendee
agrees to furnish, without charge for rent or storage, the neces-
sary facilities at any point.or points selected by Vendor reason-
ably convenient to Vendee. This agreement to deliver the Equip-
ment as hereinbefore provided is of the essence of the agreement
between the parties, and upon application to any court of equity
having jurisdiction over the premises, Vendor shall be entitled
to a decree against Vendee requiring specific performance
hereof. Vendee hereby expressly waives any and all claims
against Vendor and its agent or agents for damages of whatever
nature in connection with any retaking of any unit of the Equip-
ment in any reasonable manner.



If an event of default shall occur, then and at any time
thereafter during the continuance of such default Vendor may
proceed to exercise one or more, or all of the Vendee’s rights
and remedies under any contract relating to the use of any of
the Equipment, and in such event may collect any payments due
thereunder. Treating any contract as continuing in effect and
continuing to collect the payments thereunder shall not be
deemed to be an election of remedies so as to prevent Vendor
from declaring such contract terminated, or exercising any other
remedy available to Vendor. If Vendor shall so terminate the
contract relating to the use of any of the Equipment, it shall be
entitled to collect all unpaid sums due and payable to Vendee,
and may lease or license the use of the Equipment or any units
thereof upon such terms, in such manner and to such persons
as it shall see fit, without notice to or consent by Vendee, and
collect all rentals and other sums payable under any such lease
or license.

If any event of default shall occur, then at any time there-
after during the continuance of such default and after the entire
indebtedness in respect of the Purchase Price shall have been
declared immediately due and payable as hereinbefore provided,
Vendor (after retaking possession of the Equipment as herein-
before in this Article 17 provided) may at its election retain the
Equipment as its own and make such disposition thereof as
Vendor shall deem fit, and in such event all Vendee's rights
in the Equipment will thereupon terminate and, to the extent
not prohibited by any mandatory requirements of law, all pay-
ments made by Vendee may be retained by Vendor as com-
pensation for the use of the Equipment by Vendee; provided,
however, that if Vendee, within twenty (20) days of receipt of
notice of Vendor's election to retain the Equipment for its own
use, as hereinafter provided, shall pay or cause to be paid to
Vendor the total unpaid balance of the indebtedness in respect
of the Purchase Price of all the Equipment, together with in-
terest thereon accrued and unpaid and all other payments due
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by Vendee under this Agreement, then in such event absolute
right to the possession of, title to and property in such Equip-
ment shall pass to and vest in Vendee; or-Vendor, with or with-
out retaking- possession thereof, may. at its election sell. the
Equipment, or any unit thereof, free from any and all claims
of Vendee, at law or in equity, at public or private sale and with
or without advertisement as Vendor may determine, all subject
“to and in compliance with any mandatory requirements of law
then in force and' applicable to such sale; and the proceeds of
such sale, less attorney’s fees.and any other expenses incurred
by Vendor in taking possession of, removing, storing-and ‘selling
the. Equipment, shall be credited on the amount due to Vendor.
under the provisions of this Agreement. Written notice of Ven-
dor’s election to retain the Equipment for its own use may be
“given to Vendee by telegram or registered mail addressed to
Vendee as provided.in Article 22 heréof, -at any timeé during a
. period of thirty (30) days after the entire indebtedness in re-
spect of the Purchase Price shall have been declared’ immedi-
ately due and payable as hereinbefore provided; and if nio such
notice shall have been given, Vendor shall be deemed to have
elected to sell the Equlpment in accordance with the prov1s1ons '
of thlS Article 17.

To the extent permitted by any mandatory requirements- of
law then in force and applicable thereto, any sale of the Equip-
ment hereunder may be held or conducted at the-City of :St.
Louis, State of Missouri at such time or times as Vendor may'
fix (unless Vendor shall specify a different place or places, in
which case the sale shall be held at such place or places and.
at such time or times as Vendor may specify) in one lot.and-as
an entirety, or in separate lots and without the necessity of
gathering at the place of sale the property.to be sold, and in
general in such manner as Vendor may determine in compliance
with any such requirements of law, provided that Vendee shall
~ be given written notice of such sale as provided in any such
requirements, but in any event not less than ten (10) days prior
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thereto, by telegram or registered mail addressed to Vendee as
provided in Article 22 hereof. If such sale shall be a private
sale permitted by such requirements, it shall be subject to the
right of Vendee to purchase or provide a purchaser, within ten
(10) days after notice of the proposed sale price, at the same
price offered by the intended purchaser or a better price. To the
extent not prohibited by any such requirements of law, Vendor
may itself bid for and become the purchaser of the Equipment,
or any unit thereof, so offered for sale without accountability
to Vendee (except to the extent of surplus money received as
hereinafter provided in this Article 17), and in payment of the
purchase price therefor Vendor shall be entitled to the extent
not prohibited as aforesaid to have credited on account thereof
all sums due to Vendor from Vendee hereunder.

Each and every power and remedy hereby specifically given
to Vendor shall be in addition to every other power and remedy
hereby specifically given or now or hereafter existing at law or
in equity, and each and every power and remedy may be exer-
cised from time to time and simultaneously and as often and
in such order as may be deemed expedient by Vendor. All such
powers and remedies shall be cumulative, and the exercise of one
shall not be deemed a waiver of the right to exercise any other
or others. No delay or omission of Vendor in the exercise of
any such power or remedy and no renewal or extension of any
payments due hereunder shall impair any such power or rem-
edy or shall be construed to be a waiver of any default or an
acquiescence therein.

If, after applying all sums of money realized by Vendor under
the remedies herein provided, there shall remain any amount
due to it under the provisions of this Agreement, Vendee shall
pay the amount of such deficiency to Vendor upon demand, and
if Vendee shall fail to pay such deficiency, Vendor may bring
suit therefor and shall be entitled to recover a judgment there-
for against Vendor. If, after applying as aforesaid all sums re-
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alized by Vendor, there shall remain a surplus in the possessioh
of Vendor, such surplus shall be paid to Vendee.

Vendee will pay all reasonable expenses, including attorneys’
fees, incurred by Vendor in enforcing its remedies under the
terms of this Agreement. In the event that Vendor shall bnng
any suit to enforce any of its rights hereunder and shall be en-
titled to ]udgment then in such suit Vendor may recover reason-
able expenses, mcludmg attomeys fees, and. the amount thereof
shall be included in such ]udgment '

In the event of .assignments of interest hereunder to-more
~ than one assighee, ‘each such assignee shall be entitled to exer-
cise allv rights of Vendor hereunder in respect of the Equipment
assxgned to such assignee, irrespective of any action or failure to
act on the part of any other assignee. ST e .

ARTICLE 18. Applicable State Laws. Any provision of this
Agreement prohibited 'by ‘anyapplicable law of any State, or
which by any applicable law of any. State would convert this
Agreement into any instrument other than an agreement of con-
ditional sale shall as to such State be ineffective, without modl-. ,
fying the remaining provisions of this Agreement ‘Where, how-
ever, the conflicting provisions of any applicable State law may
be waived, they are hereby waived by Vendee to the full. extent
permitted by law, to the end that this Agreement shall be deeméd
to be an agreement of conditional sale and enforced as such:

Except as otherwise provided in this Agreement, Vendee, to
the fullest extent permitted by law, hereby waives all statu-
tory or other legal requirements for any notice of any. kirid,
notice of intention to take possession-of or to sell or lease the
Equipment, or any unit thereof, and any other requirements ‘as
to the time, place and terms of sale thereof, any other require-
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ments with respect to the enforcement of Vendor’s rights here-
under and any and all rights of redemption.

ARTICLE 19. Extension Not a Waiver. No delay or omission
in the exercise of any power or remedy herein provided or other-
wise available to Vendor shall impair or affect Vendor’s right
thereafter to exercise the same. Any extension of time for pay-
ment hereunder or other indulgence duly granted to Vendee
shall not otherwise alter or affect Vendor’s rights or Vendee’s
obligations hereunder. Vendor’s acceptance of any payment
after it shall become due hereunder shall not be deemed to alter
or affect Vendee’s obligations or Vendor’s rights hereunder with
respect to any subsequent payments or any prior or subsequent
default hereunder.

ARTICLE 20. Recording. Vendee will cause this Agreement
and any assignments hereof, and any supplements hereto or
thereto, to be filed and recorded in accordance with the terms
of the Missouri Uniform Commercial Code and also in accord-
ance with the terms of Section 20c of the Interstate Commerce
Act in order to publish notice of and to protect the title of
Vendor to the Equipment; and Vendee will from time to time
do and perform any other act and will execute, acknowledge,
deliver, file and record any and all further instruments required
by law or reasonably requested by Vendor for the purpose of
proper protection, to the satisfaction of counsel for Vendor, of
its title to the Equipment and its rights under this Agreement
or for the purpose of carrying out the intention of this Agree-
ment; and Vendee will promptly furnish or cause to be furnished
to Vendor certificates or other evidences of such filing, registra-
tion and recording and an opinion or opinions of counsel for
Vendee with respect thereto, satisfactory to Vendor.

ARTICLE 21. Payment of Expenses. In case any assighment
of this Agreement is to an agent, then Vendee will pay the rea-
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sonable expenses of such agent or successor agent (including
counsel fees) in connection with any such assignment, any agree-

" ment pursuant to which such agent is acting and the performance
by such agent or successor ageht of its duties under such agree-
ment. In addition, Vendee will pay all stamp and‘other taxes;"
and will also pay the expenses of printing or other duplicating,
execution, acknowledgment, delivery, ﬁling, registration or re-
cording of this Agreement, of.the first assignment by Vendor of
this Agreement, of any instrument supplemental to or amenda-
tory of this Agreement, or such assignment, and of any cer-
tificate of the payment in full of the indebtedness in respect of
Purchase Price due hereunder. " :

ARTICLE 22. Notice. Any notice hereunder to Vendee shall
be deemed to be properly served if ‘delivered.-or mailed to <Vien-~
dee at 210 North 13th Street, St. Louis, Missouri 63103 .or at
such other address as may have been furnished in writing by
Vendee to Vendor. Any notice hereunder to Manufacturer shall
be deemed to be properly 'served if delivered or mailed to Manu-
facturer at 44000 Grand River, Novi, Michigan 48050 or-at
- such other address as may have been furnished in writing .to
Vendee by Manufacturer. Any notice hereunder to any assignee

of Vendor or of Vendee shall be deemed to be propérly served if
delivered or mailed to such assignee at such address as may. have
been furnished in writing to Vendee or Vendor as the case
may be, by such assignee.

ARTICLE 23. Article Headings. All article headings are in-
serted for convenience only and shall not affect any construction -
. or interpretation of this Agreement.

ARTICLE..24. Law Governing. The terms of this Agreement
and all rights and obligations hereunder shall be governed by
‘the laws of the State of Missouri.
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ARTICLE 25. Definitions. The term “Vendor” whenever used
in this Agreement means, before any assignment of any of its
rights hereunder, Portec, Inc. and any successor or successors
for the time being to its properties, and, after any such assign-
ment, both any assignee or assignees for the time being of such
particular assigned rights as regards such rights, and also any
assignor as regards any rights hereunder that are retained or
excluded from any assignment; and the term “Manufacturer”
whenever used in this Agreement, means, both before and after
such assignment, Portec, Inc. and any successor or successors
for the time being to its properties.

ARTICLE 26. Execution. This Agreement may be executed
in any number of counterparts, each of which so executed shall
be deemed to be an original, and such counterparts together
shall constitute but one and the same contract, which shall be
sufficiently evidenced by any such original counterpart. Al-
though this Agreement is dated January 1, 1977, for conven-
ience, the actual date or dates of execution hereof by the parties
hereto is, or are, respectively, the date or dates stated in the
acknowledgments hereto annexed.

ARTICLE 27. Effect and Modification. This Agreement ex-
clusively and completely states the rights of Vendor and Vendee
with respect to the Equipment and supersedes all other agree-
ments, oral or written, with respect to the Equipment. No varia-
tion of this Agreement and no waiver of any of its provisions
or conditions shall be valid unless in writing and signed by duly
authorized officers of Vendor and Vendee.

In WITNESS WHEREOF, the parties hereto, each pursuant to
due corporate authority have caused these presents to be signed
in their respective corporate names by duly authorized officers
and their respective corporate seals to be hereunto affixed and
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dlily attested, all as of the day,'month and "year‘-' first abb_vé'

written.
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STATE OF MISSOURI 153
City OF ST. Louts |

On this /4. day of\‘%%/%wﬂazf ,/?77, before me appeared
ﬁ/, Ay Ao , to me personally known, who, being by
me duly sworn, says that he is Vice President of MisSOURI
PactFic RAILROAD COMPANY and that the seal affixed to said
instrument is the corporate seal of said corporation, and that
said instrument was signed and sealed on behalf of said corpora-
tion by authority of its Board of Directors and that said Officer
acknowledged said instrument to be the free act and deed of
said corporation.

IN WiTNESs WHEREOF, I hereunto set my hand and official
seal.

My Commission Expires January 28, 1978

Commicssioned within and o thie € ity of St Louis,
Mis,suri, which adjoins the City of St. Louis, Missouri,
where this act was performed.

N&ZZW«W
STATE OF -MseroaN .
COUNTY OFdicruge/|"

On this, the /6 & day of@?imz’%, /%77, before me,
the undersigned officer, personally appeared A 2 -
to me personally known, who, acknowledged himself to be the
Ve Chevueste ? of PORTEC, INC., a corporation, and that he as
such Z/zee J3euc.c...”, being authorized to do so, executed the
foregoing instrument for the purposes therein contained by
signing the name of the corporation by himself as Z4ée fleaedzr 7

IN WiTNESs WHEREOF, I hereunto set my hand and official
seal.

wmy Commission Expires March 6, 1978 W7 U Afd ,4 o



- —28 —

SCHEDULE A

DESCRIPTION OF 250 Tri-Level Automobile Racks
- EQUIPMENT —

NUMBERS.ON " Racks to bear Manufacturer’s Serial _
EQUIPMENT — Nos. 40611-1 through 40611-250.
BASE PRICE  —  $26,990 per Item

($6,748,000 for 250 Items)

MAXIMUM PRICE — $28,000 per Item =~
* ($7,000,000 for 250 Items)



AGREEMENT AND ASSIGNMENT

Between
PORTEC, INC.

and

MERCANTILE TRUST COMPANY
NATIONAL ASSOCIATION

Dated as January 1, 1977



AGREEMENT AND ASSIGNMENT dated as of Jan-
uary 1, 1977, between PORTEC, INC. (hereinafter called
“Manufacturer”) and MERCANTILE TRuST COMPANY Na-
TIONAL ASSOCIATION, whose address is St. Louis, Missouri
(said Bank being hereinafter called “Assignee”);

WHEREAS, Manufacturer and MISsOURT PACIFIC RAILROAD
CoMPpaNY, a corporation of the State of Missouri (hereinaf-
ter called “Vendee”), have entered into a Conditional Sale
Agreement dated January 1, 1977 (hereinafter called the
“Conditional Sale Agreement”), covering the sale, on the condi-
tions therein set forth, by Manufacturer and the purchase by
Vendee of the equipment described in Schedule A to the Con-
ditional Sale Agreement (hereinafter called the “Equipment”);

Now THEREFORE, THIS AGREEMENT AND ASSIGNMENT WIT-
NESSETH: That in consideration of the sum of One Dollar
($1.00) and other good and valuable consideration paid by
Assignee to Manufacturer, the receipt of which is hereby ac-
knowledged, as well as of the mutual covenants herein con-
tained;

SECTION 1. Manufacturer hereby sells, assigns, transfers and
sets over to Assignee, its successors and assigns, (a) all the right,
title and interest of Manufacturer in and to the Equipment and
each unit thereof when and as severally delivered and accepted
under the Conditional Sale Agreement, and, as to each such
unit, upon payment by Assignee to Manufacturer of the amounts
required to be paid pursuant to the first paragraph of Section
5 hereof in respect of each such unit, (b) subject to the condi-
tion set forth in (a) of this paragraph to be performed by As-
signee, all the right, title and interest of Manufacturer in and
to the Conditional Sale Agreement (except the right to manu-
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facture and the right to receive the payments provided for in
the: last paragraph of Article 15 of the Conditional Sale Agree-
ment and the right to reimbursement for taxes paid or incurred
by Manufacturer as provided in Article 4 thereof, all and each
and every one of which rights are hereby expressly and specifi-
cally reserved to Manufacturer) and in and to any and all
amounts ‘which may be or become due or owing by Vendee to
Manufacturer under the Conditional Sale Agreement ‘on account
of its indebtedness in respect of the purchase price of the Equip-
meént and interest thereon, and in and to any other sums which
may be or become due from Vendee under the Conditional Sale
Agreement, except as hereinabove excluded, and (c) subject
to the condition set forth in (a) ‘of this paragraph to be per-
formed by Assignee, all of Manufacturer’s rights, powers, priv-
lleges, ‘obligations and remedies under the Condmonal Sale
Agreement (without any recourse, however, agamst Manufac-
turer- for or on account of the failure of Vendee to make any-of
the payments provided for in, or- otherwise'to comply with, any
of the provisions of the Conditional Sale Agreement) provzded o
- however, that this Agreement, and Ass1gnment shall ‘not sub]ect
Assignee to, or transfer, or pass, or in any way affect or modlfy -
the liability of Manufacturer in respect of its oblxgatlons con-
tained in Articles 13 and 14 of the Conditional Sale - Agreement _

* or relieve Vendee from its obligations to Manufacturer under .
said Articles 13 and 14, it being understood and agreed that not-
withstanding this Agreement and. Assignment, or any subsequent

- assignment pursuant to the provisions of Article 15 of the
Conditional Sale Agreement, all obligations of Manufacturer
to Vendee in respect of the Equipment shall be and remain
enforceable- by Vendee, .its successors and assigns, against and
only against Manufacturer. In furtherance of the foregoing as-
signment and transfer, Manufacturer hereby authorizes and
empowers Assignee, in Assignee’s own name or in the name-of
Assignee’s nominee or in the name of and as attorney, hereby
irrevocably constituted, for Manufacturer, to ask, demand, sue
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for, collect, receive and enforce any and all sums to which
Assignee is or may become entitled under this Agreement and
Assignment and compliance by Vendee with the terms and
agreements on its part to be performed under the Conditional
Sale Agreement, but at the expense and liability and for the sole
benefit of Assignee.

SECTION 2. Manufacturer covenants and agrees that it has
caused or will cause the Equipment to be constructed in accord-
ance with the Conditional Sale Agreement and will deliver the
same to Vendee in accordance with the provisions of the Con-
ditional Sale Agreement; and that, notwithstanding this Agree-
ment and Assignment, it will perform and fully comply with
each and all of the covenants and conditions of the Conditional
Sale Agreement set forth to be performed and complied with
by Manufacturer and over which Manufacturer after the execu-
tion of this Assignment has the power to perform. Manufacturer
further covenants and agrees that it will warrant to Assignee
and Vendee that at the time of delivery of each unit of the
Equipment under the Conditional Sale Agreement (as deter-
mined in accordance with the second paragraph of Article 2
thereof) it had legal title to such unit and good and lawful
right to sell such unit and that the title to such unit was free
of all claims, liens and encumbrances of any nature except only
the rights of Assignee under this Agreement and of all persons
claiming by, through or under Assignee, and the rights of Ven-
dee under the Conditional Sale Agreement and of all persons
claiming by, through or under Vendee subject to the Conditional
Sale Agreement; and Manufacturer further covenants and agrees
that it will defend the title to such unit against the demands of
all persons whomsoever based on claims originating prior to
such delivery of such unit under the Conditional Sale Agreement;
all subject, however, to the provisions of the Conditional Sale
Agreement and the rights of Assignee under this Agreement
and of all persons claiming by, through or under Assignee, and
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the rights of Vendee under the Conditionzil Sale Agreement and
of all pérsons claiming by, through or under Vendee sub]ect to
the Condmonal Sale Agreement

'SECTION 3. Manufacturer will indémnify, protect and hold
harmless Assignee from and against any and all liability, claims,
demands, costs, charges and expenses, mcludmg royalty pay- -
ments and counsel fées, in any mannér 1mposed upon or accrumg
against Asmgnee or its assigns becatse of the use in"or about
the construction or operation of the Equipment, or any unit
thereof, of any design, article or material which’ infringes, or is
claimed to infringe, on any' patent or other right.

Manufacturer agrees that any amount payable to Manufac-
turer by Vendee, whether pursuant to. the Conditional Sale
Agreement or otherwnse, not hereby assigned to Assxgnee shall
not be secured by any 11en or charge on any of the units of the
Equipment.

SECTION 4. Pursuant to Article 6 of the Conditional Sale
Agreement, Assignee hereby designates that each unit of the
Equipment will be plainly, distinctly, permanently and con-

.spicuously’ marked by stencilling or otherwise of each unit in

letters not less than one- half inch in helght w1th the followmg
legend:

- “THis EQUIPMENT Is ‘SUBJECT. TO A SECURITY
INTEREST IN FAVOR OF MERCANTILE " TRUST
COMPANY NATIONAL ASSOCIATION.”

SECTION 5. Assignee on the Closing Date (hereinafter called
the “Closing Date™), fixed as provided in Article 3 of the Con-
ditional Sale Agreement, with respect to the Equipment, shall
pay to Manufacturer (or to such person or institution as may ,be'_' a
designated by Manufacturer in a written instrument signed by:
Manufacturer) an amount equal to that portion of the Purchase
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Price (as defined in Article 3 of the Conditional Sale Agree-
ment) of the Equipment not payable by Vendee pursuant to
sub-paragraph (c) of said Article 3, provided:

(1) There shall have been delivered to Assignee, at
least five business days prior to such Closing Date, con-
formed counterparts or copies as may be appropriate of
the documents hereinafter enumerated to be delivered on
such Closing Date in such number as Assignee may rea-
sonably request, and

(ii) There shall have been delivered to Assignee on the
Closing Date, executed counterparts or copies as may be
appropriate of the documents hereinafter enumerated in
such number as Assignee may reasonably request;

(a) A Bill of Sale from Manufacturer to Assignee, evi-
dencing the transfer to Assignee of title to the units of
the Equipment and warranting to Assignee and to Vendee
that, at the time of delivery of such units to Vendee under
the Conditional Sale Agreement, Manufacturer (as deter-
mined in accordance with the second paragraph of Article 2
thereof) had legal title to such units and good and lawful
right to sell such units and the title to such units was free
of all claims, liens and encumbrances of any nature except
only the rights of Assignee under this Agreement and all
persons claiming by, through or under Assignee and the
rights of Vendee under the Conditional Sale Agreement
and of all persons claiming by, through or under Vendee
subject to the Conditional Sale Agreement;

(b) A certificate or certificates signed by a proper officer
of Vendee stating that the units of the Equipment have
been inspected and accepted on behalf of Vendee, are in
good order and condition, conform to the specifications
applicable thereto and to all applicable Interstate Com-
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- merce Commission requirements and specifications and
have been marked in.accordance with Section 4 hereof;

(¢) A duplicate invoice for the Equipment accompanied
by or having endorsed thereon a certification by Vendee as
to the correctness of the prlces stated therein;

(d) An opinion of counsel for Manufacturer statmg that
i) Manufacturer is a duly orgamzed and ex1st1ng»*cor- '

+ " poration in good standing under” the laws" of “its “staté of

incorporation and has the power and authority to own its
properties and to carry on its business as now conducted,
(u) the Conditional Sale Agreement has ‘been duly au-
thorized, executed and delivered by Manufacturer and is -
a valid mstrument binding upon Manufacturer and enforce-
able “against Manufacturer in accordance with its terms
(subject, as to the enforcement of remedies, to apphcable
bankruptcy, reorganization or moratorium laws from tlme
" to time in effect), (iii) this Agreement and Assrgnment
has been duly authorized, executed and delivered by Manu-
facturer and is a valid instrument binding upon Manufac-
turer and enforceable against Manufacturer in accordance
- with its .terms (except as enforceability thereof may- ‘be

_. llmlted by laws ‘with respect to and affecting. remedies and“

: sub]ect as to the enforcement of remedies, to applic '
bankruptcy, reorganization or moratorium laws from'ti
to time in effect), (zv) Assignee is vested with all the rr _
title and interest of Manufacturer in and to the Condmonal B
-Sale Agreement purported to be. assigned to Ass1gnee by
.this Agreement and A551gnmcnt (v) title to the units . of
Equipment has been’ vahdly vested in Assignee, and that -
such ‘units, at the time of delivery thereof to Vendee
under the Conditional Sale Agreement (as determined in
accordance with the second paragraph of Article 2 thereof)
were free of all claims, liens and encumbrances except only

. the rights of Assignee under this Agreement and of all

persons claiming' by, through or under Assignee and the
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rights of Vendee under the Conditional Sale Agreement
and of all persons claiming by, through or under Vendee
subject to the Conditional Sale Agreement and (vi) as to
such other matters as Assignee shall reasonably request;

The opinion of counsel for Manufacturer with respect to
the matters set forth in (év) and (v) of this Section may be
based solely on written warranties and representations
made by Manufacturer and on an examination of the books
of Manufacturer containing the minutes of meetings of its
Board of Directors and of its shareholders.

(e) An opinion of counsel for Vendee stating that
(i) the Conditional Sale Agreement has been duly au-
thorized, executed and delivered and is a wvalid and
binding instrument enforceable in accordance with its
terms (subject, as to enforcement of remedies, to applicable
bankruptcy, reorganization or moratorium laws from time
to time in effect, (if) this Agreement and Assignment has
been duly authorized, executed and delivered by Vendor
and is a valid and binding instrument enforceable in ac-
cordance with its terms, (subject, as to enforcement of
remedies, to applicable bankruptcy, reorganization or mora-
torium laws from time to time in effect), (iii) Assignee is
vested with all the right, title and interest of Manufacturer
in and to the Conditional Sale Agreement purported to be
assigned to Assignee by this Agreement and Assignment,
(iv) title to the units of Equipment is validly vested in As-
signee, free of all claims, liens and encumbrances except the
rights of Vendee under the Conditional Sale Agreement,
(v) no approval of the Interstate Commerce Commission or
any other governmental authority is necessary for the execu-
tion and delivery of the Conditional Sale Agreement, (vi)
the Conditional Sale Agreement and this Agreement, or
appropriate financing statements or other notices or in-
struments in respect hereof and thereof, have been filed,
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registered or recorded in all places as required by law for -
the protection of the title of Manufacturer and the As-
signee to the Equipment and of their rights under the Con-
~ditional Sale Agreement and this Agreement, (vii) that
Vendee is a duly organized and existing corporation in
good standing under the laws of its state of incorporation
and has the power and authority to own its properties
and to carry on its business as now conducted 'and' (vm ) as
to such other rnatt'ers as Assignee shall reason.ably rEquest. _

Assignee shall not be obligated to make any:of the above-
- mentioned payments’(i) at any time while in event of default,
or any event which with the lapse of time and/or demand pro-
vided- for m the Cond1t10na1 Sale Agreement would constitute
an event of default, on the part of Manufacturer, shall be sub-
s1stmg under the Conditional Sale Agreement or (ii) with re-
spect to any Equipment not delivered and accepted.-under the
Conditional Sale Agreement on or before:June 1, 1977. " -

oo '
.- The term “business days” as used herein means calendar days,
excluding Saturdays, Sundays and holidays.

SECTION 6 Upon request of Ass1gnee its successors and
assrgns Manufacturer will execute any and all instruments
. which may be necessary or proper in order to dlscharge of record
the Conditional Sale Agreement or any other instrument evi-
dencing any interest-of Manufacturer therein or in the Equip-
ment. Manufacturer’s obligation under this Section shall be
conditioned upon its having received payment in full for any
and all sums which Manufacturer is. entitled to receive under
this Agreement and under the Conditional Sale Agreement.

SECTION 7. Assignee may assign all or any of its rights under
the Conditional Sale Agreement, including the right to receive
any payments due or to become due  to it thereunder. In the
event of any such assignment any such subsequent or succe_ssrve
assignee or assignees shall, to the extent of such assignment, en-
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joy all the rights and privileges and be subject to all the obliga-
tions of Assignee hereunder.

SecTiON 8. Manufacturer hereby:

(a) Represents and warrants to Assignee, its Successors
and assigns, that the Conditional Sale Agreement was duly
authorized and lawfully executed by Manufacturer for a
valid consideration, that it is a valid existing agreement,
binding upon Manufacturer in accordance with its terms
and that it is now in force without amendment thereto; and

(b) Covenants and agrees that it will from time to time
and at all times, at the request of Assignee or its successors
or assigns, make, execute and deliver all such further in-
struments of assignment, transfer and assurance and do
such further acts and things as may be necessary and ap-
propriate in the premises to give effect to the provisions
hereinabove set forth and more perfectly to confirm the
rights, titles and interest hereby assigned and transferred
to Assignee or intended to so be.

SECTION 9. The terms of this Agreement and Assignment
and all rights and obligations hereunder shall be governed by
the laws of the State of Missouri.

SEcTioN 10. This Agreement may be executed in any num-
ber of counterparts, each of which so executed shall be deemed
to be an original, and such counterparts together shall consti-
tute but one and the same instrument, which shall be sufficiently
evidenced by any such original counterpart. Assignee agrees
to deliver one of such counterparts, or a certified copy thereof,
to Vendee. Although this Agreement and Assignment is dated as
of January 1, 1977, for convenience, the actual date or dates
of execution hereof by the parties hereto is or are, respectively,
the date or dates stated in the acknowledgments hereto annexed.
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1IN WITNESs WHEREOF, the parties hereto, each pursuant to |
due corporate authority have caused these presents to be signed
~ in their respective corporate names by duly authorized officers
~ and their respective corporate seals to be hereunto affixed and
g duly attested, all as of the day, month and year first above
O written. - . o |
PORTEC, INC. o

' \Jic€ President .
cooe VT AEEE

- Secretary.

e

MERCANTILE TRUST COMPANY NATIONAL

ASSOCIATION

By
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g

btencn
STATE OF-WHEHIGAN .
CouUNTY OF@«//Z?//V '

On this 45" # day of A?Zz(':tar.'/»?, , 777, before me appeared

S X Lkl ﬂz} , to me personally known, who, being by me
duly sworn, says that he is « ?%<e /tevceérs? of PORTEC, INC.,
and that the seal affixed to said instrument is the corporate seal
of said corporation, and that said instrument was signed and
sealed on behalf of said corporation by authority of its Board
of Directors and that said Officer acknowledged said instrument
to be the free act and deed of said corporation.

IN WiITNESs WHEREOF, I hereunto set my hand and official

seal. . . ity A Bilioea k.
My Carmission Expires March §, 1378 Notary ;(ubh-cgé

STATE OF MISSOURI

Crity oF ST. Louis

L ownein fnuitl @ Notary Public, do hereby certify that
%j@ﬂ%, personally known to me to be a Vreeifriacde
of MERCANTILE TRUST COMPANY NATIONAL ASSOCIATION and
fledard Ebawt | personally known to me to be an-
w,w offsaid Company, and personally known
" to me to be the same persons whose names are subscribed to
the foregoing instrument, appeared before me this day in per-.
son and severally acknowledged that as such,jﬁf/(/w‘z‘t/‘ ﬂ(z//;’)
and }ﬁu«e«/% szﬂ%‘f"é‘f ‘they signed and delivered said in-
strument as Viooliwcder?-  and drore of said
corporation and caused the seal to be affixed théreto, pursuant
to authority given by the By-Laws of said corporation as their
free and voluntary act, and as the free and voluntary act and
deed of said corporation, for the uses and purposes therein set
forth.

Given under my hand and official seal this » é‘-{- day

of %;/on«/?{ 2 1977 Tl ayiniy N ﬁMw{Z
Notary Public

ELEANOR M. KINCAID
My Commission Expires 9122|179



ACKNOWLEDGMENT OF NOTICE OF

ASSIGNMENT

- _stsominu PacrFic RAILROAD :COM.I’ANY hereby acknowledges
due notice of the assignment made by the foregoing Agreement

and Assignment dated as of January 1, 1977.

iC RAILROAD, COMPANY

MIssoURI PACIF
By

s

¢

Vice President

.., 1977,

Dated:




